024 Unit in the Morton Mine (Exh. 13) and only one previous vio-
lation of the respirable-dust standard for the 002 Unit in its
Shawnee Mine (Exh. 28) .  A single previous violation for each
unit at a time when the respirable-dust standards were being re-
duced on the basis of MSHA's finding of a quartz content of more
than 5 percent shows that USSM was making an effort to keep its
miners from being exposed to excessive respirable dust.  There-
fore, the penalty will not be increased for either violation un-
der the criterion of history of previous violations.

Good-Faith Effort To Achieve Compliance

USSM was given 21 days to abate the violation cited for the
024 Unit in the Morton Mine (Exh. 4) and 30 days to abate the
violation cited for the 002 Unit in the Shawnee Mine (Exh. 20) .
USSM succeeded in abating each violation when it submitted five
samples for purposes of abatement.  The samples were not col-
lected within the abatement period in the Morton Mine but since
USSM had acquired the Morton Mine from Carbon Fuel Company only
a short time before the citation was written, I do not believe
that the penalty should be increased for USSM's failure to abate
the violation within the 21-day period given in the citation,
especially when it is considered that USSM's samples, when sub-
mitted, did show that it had succeeded in meeting the reduced
standard.

USSM took five samples for abatement of the violation in
the 002 Unit in its Shawnee Mine about 20 days before expiration
of the abatement period.  An advisory was sent to USSM before
expiration of the abatement period showing that USSM had suc-
ceeded in meeting the reduced standard for the 002 Unit.  There-
fore, USSM demonstrated a good-faith effort to achieve compli-
ance with respect to the violation alleged in Citation No.
9914583 and the penalty should not be increased under the cri-
terion of good-faith effort to achieve compliance.

Negligence

The inspector who cited the violation in the 024 Unit of
the Morton Mine classified USSM's negligence as "low" (Exh. 4)
and the inspector who cited the violation in the Shawnee Mine
classified USSM's negligence as "none" (Exh. 20).  MSHA's wit-
ness Nesbit expressed no disagreement with the inspector who
had classified USSM's violation in the Shawnee Mine as nonnegli-
gent (Tr. 329) .  As I have previously indicated, USSM did make
an effort to bring both the 002 Unit and the 024 Unit into com-
pliance with reduced standards within a short period of time and
the evidence in this proceeding shows only one previous viola-
tion for each unit.  I find that the preponderance of the evi-
dence supports a finding that USSM was nonnegligent in exceeding
the reduced standard applicable for both units.  Therefore, the
penalty will not be increased under the criterion of negligence
with respect to either violation.
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